
	  

Settlement in class actions is by no means a given – plan 
accordingly: Kelly v Willmott Forests Ltd (in liquidation) (No 4) 
[2016] FCA 323 
Approval for settlement in class actions used to be more of a formality once agreement had been 
reached between the parties. Kelly v Willmott Forests Ltd (in liquidation) (No 4) [2016] FCA 323 follows 
recent decisions and confirms that this is far from the case. The Court will not waive or cede its 
protective role in class actions in favour of a neat and convenient end to the proceedings.  

Willmott is a salient reminder that approval for settlement in class actions is more than an afterthought. 
From as early as formulating their claims and defence, parties on both sides of the fence need to devise 
and implement their litigation strategies with this in mind.  

Closing out a class action can be a complex process, made all the more difficult if the lead up has not 
been appropriately managed. Anticipating where the class action might head and how it might end can 
be just as important as getting your head around the legal and factual matrix. This is where class action 
experience and strategic thinking prove invaluable.  

Background 
The Court must approve all settlements in class actions having satisfied itself that any proposed 
resolution is “fair and reasonable” towards the interests of all class members.  

In Willmott, investors were able to register for the class action by agreeing to a retainer with 
Macpherson+Kelley (M+K) and either contributing towards security for costs or demonstrating that they 
were unable to do so. Alternatively, they could register without agreeing to the retainer.   

Group members who did not register or actively opt-out were classed as “non-participating members”. 
By reason of Court orders, these investors were not able to “seek any relief in the proceeding or any 
benefit from a settlement” but would nevertheless be bound by any decision, including approval of 
settlement, to their possible detriment.   

As part of the settlement agreement, investors were required to admit that they would not challenge the 
enforceability of the loan agreements which were the subject of these proceedings and remained 
outstanding.   

Outcome Settlement is not fair and reasonable 
On 5 April 2016, the Federal Court exercised its supervisory power to refuse to approve a settlement 
agreement for the Willmott investors. 

Murphy J held that the settlement could not be considered to “fair and reasonable” because it: 

• unfairly bound certain class members who, by reason of the class structure and representation 
agreement, were at a disadvantage and had not been fully informed about funding difficulties. 
These members would be giving up important legal rights without any offsetting benefit; and 
 

• did not address the conflicts of interest which arise by reason of M+K acting for its clients as well 
as the remainder of class members.  



	  

Prospective rights and notice 
The Court’s refusal to grant approval centred, largely, on the contrasting prospective rights of 
participating and non-participating members as well as those who had opted out.  

The disparity between the legal entitlements of the different group members meant that the M+K had not 
taken the necessary steps to account for all group members.  Registered class members were to 
receive a benefit for forgoing their rights to challenge enforceability of the loan agreements while no 
such offsetting benefit was available to non-participating members. This was magnified by the lack of 
information provided by M+K concerning issues such as its funding difficulties.  

Murphy J noted that had more detailed and clear notice been provided earlier, such a situation could 
have been avoided and the likelihood of approval increased. Moreover, the apparent silence of group 
members does not indicate their assent nor diminish the role of the Court as arbiter of fairness.  

Conflicts of Interest & Cost Reasonableness 
The Court addressed the issues of conflict of interest and costs.  Murphy J expressed concern that: 

• registered class member clients of M+K, would receive a more advantageous outcome than  
“non-participating class members” - although, M+K represent both groups for the purpose of 
settlement; 
 

• the level of fees recoverable by M+K – $7.835 million - introduces “pronounced information 
asymmetry between M+K and its clients in relation to costs, and the firm is in a position of 
particular dominance”.  In addressing this, Murphy J rejected any notion that the Court did not 
have supervisory powers in relation to costs.  

Court Approval is not a rubber stamp 
Securing Court approval for settlement is by no means a rubber stamp. In determining proposed class 
actions settlements, the Court will closely examine fairness and reasonableness by reference to all class 
members. Importantly, is any group of members set to receive preferential treatment or better 
outcomes? In answering this, the Court will look to factors including the terms of any opt-out notices, the 
conditions of registration with a particular law firm or funder and the information available to all group 
members.  

These are all matters which are determined relatively early on in the proceedings but often not given 
sufficient thought until it may be too late. Conversely, a long term strategic approach can help to reduce 
the Court’s concerns and give it greater confidence in the appropriateness of any commercial agreement 
reached between the parties. On any view, this is a strategic investment worth making. 

 

	  


